By Dorothy F. Easley’

PROPOSED AMENDMENTS (SOME
CONTROVERSIAL) TO THE FEDERAL RULES OF

APPELLATE PROCEDURE

With the excep-
tion of the United
States Supreme
Court, the Rules
Enabling Act, 28
U.S.C. §§ 2071-
20772 establishes
the process by
which the federal
rules are made for
all federal courts,
including all circuit courts of appeals.
One of the greatest features of the
process is that federal judicial rule-
making is transparent and intention-
ally designed for public participation.
These comments to proposed federal
rule amendments are often from bar
associations, judges, practitioners,
and law professors, but can also
come from the general public.’ The
judicial rulemaking process allows
for participation by the public, even at
open Standing Committee and advi-
sory committees meetings,* subject to
some exceptions where public meet-
ings may impede the process, with
the publication of all proposed rule
amendments and a generous amount
of time to submit written comments.’
There is even the opportunity to sub-
mit testimony at public hearings.®
These comments to proposed federal
rule amendments are taken very seri-
ously.” “Based on comments from the
bench, bar, and general public, the
advisory committee may then choose
to discard, revise, or transmit the
amendment as contemplated to the
Standing Committee.”

Against that backdrop, below are
some proposed amendments to the
Federal Rules of Appellate Proce-
dure to which comments have been
invited. One proposed amendment
concerns Rule 4(c), Fed. R. App. P., on
inmate filings, with the Committee o
Notes explaining that the proposed o
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revision to Rule 4(c)(1) is to offer an
alternative way for inmates to es-
tablish timely filing, to “streamline
and clarify” the inmate-filing rule’s
operation, and “that a notice is timely
if it is accompanied by a declaration
or notarized statement stating the
date the notice was deposited in the
institution’s mail system and attest-
ing to the prepayment of first-class
postage.” Amendment to Rule 25(a)
(2)(C), concerning filing methods and
timeliness, is also proposed to address
those inmate-filing revisions in Rule
4."With these amendments, the filing
date would be the date on which “the
inmate deposited the document in
the institution’s mail system rather
than the date the court received the
document.”"!

Amendment to Rule 4 is also being
proposed to address what is meant
by “timely” tolling motions, to resolve
a split among the circuit courts of
appeals regarding whether a motion
filed outside the Fed. R. Civ. P. 50,
52, or 59 deadlines, which are non-
extendable, still qualifies under Rule
4, Fed. R. App. P, as “timely” where
the district court ordered in error an

extension of the deadline to file such
a motion.'

There is also a proposed amendment
to Rule 29, Fed. R. App. P., concern-
ing amicus filings in connection with
rehearing."” The Rule 29 amendments
would not require a circuit to accept
amicus briefs, but would renumber
Rule 29 as Rule 29(a) and add a new
Rule 29(b) to establish guidelines
and default rules for the treatment
of amicus filings concerning rehear-
ing petitions.'* An amendment is also
proposed for Rule 26(c), Fed. R. App.
P, and the “three-day rule” in the con-
text of electronic service (catching up
with the e-technology, in other words).
The above proposed amendments are
clarifying and helpful.

Now, to the more controversial.
There are also some proposed amend-
ments to the Federal Rules of Ap-
pellate Procedure that convert page
limits to word count limits, to be
consistent with other appellate
rules on word count limits, and to
further reduce word count limits, for
documents created on a computer, in
Rules 5 (Appeals by Permission), 21
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(Writs of Mandamus and Prohibition
and Other Extraordinary Writs), 27
(Motions), 28.1 (Cross-Appeals), 32
(Briefs), 35 (En Banc Determina-
tions), and 40 (Petitions for Panel Re-
hearing), and Form 6, Fed. R. App. P.

Rule 28.1(e)(2)(A)(i), Fed. R. App.
P., for example, concerns word limits
and a proposed reduction from the
current 14,000 words to 12,500 words
for opening and response briefs. Rule
28.1(e)(2)(B)d), Fed. R. App. P, con-
cerns cross-appeals and a proposed
reduction from the current 16,500
words to 14,700 words for opening
and response briefs, with reductions
in reply briefs as well. Rule 32 (a)(7)
(B)(1), Fed. R. App. P, concerns briefs
generally, and there is a proposed
reduction in word limit from the cur-
rent 14,000 words to 12,500 words.
The limit on reply briefs would drop
from 7,000 to 6,250 words. There is
also a proposed change to Petitions
en Banc under Rule 35, Fed. R. App.
P, currently limited to 15 pages, to
impose a limit of 3,750 words. Those
same changes are being proposed for
Petitions for Rehearing under Rule
40, Fed. R. App. P, to impose a 3,750
word limit.

As to the above proposed word limit
reduction amendments, comments
have already been submitted, with
some favoring and others disfavoring
the reductions."> All agree that ap-
pellate courts, more than ever, must
insist on concise appellate briefs and
word/page limits. The concern among
some appellate practitioners is this
reduction in word count within the
already-strict confines of the rule that
arguments in the appellate brief are
required to be raised with sufficient
specificity and depth or the appellate
courts will deem them waived.!* The
circuit courts of appeals generally
hold that unspecific arguments and .
footnote arguments in the opening |
or response brief will not sufficiently .
preserve an issue or argument in .
the appeal, and are certainly waived ¢

if presented for the first time in the
reply brief."’

Added to the above concern is the
general view that federal appellate
courts—like state appellate courts—
disfavor motions to exceed page limits
and what is often referred to as the
“pbriefbloat” trend. Consider the Janu-
ary 9, 2012 “Standing Order Regard-
ing Motions to Exceed Page Limita-
tions of the Federal Rules of Appellate
Procedure” that the full United States
Court of Appeals for the Third Circuit
issued, which explicitly warns that
motions to exceed page limits or word
counts are “strongly disfavored” ab-
sent demonstration of “extraordinary
circumstances”.'® “Of the 12 Circuits
surveyed, 9 Circuits reported that
they ‘rarely’ or ‘almost never’ grant
motions to exceed the page or word
limitations.”"

The Hon. Judge Joel Dubina, former
Chief Judge and a current Senior
Judge of the United States Court of
Appeals for the Eleventh Circuit, has
observed that, under the current word
limits, in the Eleventh Circuit, only “a
small percentage of lawyers file mo-
tions to exceed the page limitations,
which are almost always denied”
and that “Eleventh Circuit Rule 28-1
explicitly states ‘that [the Eleventh
Circuit] looks with disfavor upon
motions to exceed the page limitation
and will only grant such a motion
for extraordinary and compelling
reasons.”?

But significant about the Third Cir-
cuit’s Standing Order is that it notes
statistics that, even under the current
word count limits “motions to exceed
the page/word limitations for briefs
are filed in approximately twenty-
five percent of cases on appeal, and. .
.seventy-one percent of those motions
seek to exceed the page/word limita-
tions by more than twenty percent”.?!
Experienced appellate practitioners
recognize that lengthy, shotgun-issue
briefs are ineffective and do not serve
their clients, but twenty-five per-
cent of practitioners in the Third
Circuit are already seeking to exceed
page and word count limit under the
current limits, presumably in part to
ensure adequate appellate briefing.
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Judge Dubina adds that “[a]lthough
not one excess word should be used,
the writer should not make the brief
so short as to be incomplete and in-
adequate. Lawyers need to explain
their reasons sufficiently so that the
court can follow what they are trying
to say. A brief that omits steps and
reasoning essential to understanding
will fail to serve its purpose.”” These
statistics and judicial observations
suggest that the existing word count
limits are already balanced and that
further reductions in word count may
not aid the appellate process.
Meaning, with reductions in court
funding, including reductions in
support staff, and judges expected to
carry the heaviest of case loads, re-
ductions in word count could backfire
and increase work load. That is, while
an experienced appellate practitioner
has a strong sense of the issues that
are worthy of advancing on appeal
and labors many hours editing the
brief down to hone those issues and
discard the rest, it is also true that ap-
pellate courts sometimes adjudicate
based on an issue that the practitio-
ner had considered to be minor, but
included in an abundance of caution
to protect the client’s appellate rights.
The above statistics and advice from
appellate judges suggest, therefore,
that the proposed reductions in word
count, coupled with strict appellate
issue preservation requirements and
motions to exceed word count granted
in only the rarest of cases, may pres-
ent a more onerous burden in appeals,
with the most adverse effects on
criminal appeals, where preservation
can affect later collateral proceedings.
To be sure, page and word limits
aid appellate advocacy. Having to “[w]
rit[e] succinctly forces the lawyer to
think with precision by focusing on
what he or she is trying to say.”* But
reductions in word count in appel-
late briefs and petitions may not aid
appellate advocacy in the context of
protecting all of the client’s appel-
late rights during the appeal. Again
returning to Judge Dubina’s wisdom:
“the briefis the single most important
aspect of appellate advocacy. Indeed,
I suspect that in the future, as the
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court’s caseload continues to climb,
more and more cases will be decided
without oral argument. Consequently,
the brief will be even more signifi-
cant.”” Word count reductions may
actually increase the appellate court’s
labor in understanding the issues
on appeal if they are insufficiently
developed in the briefs because of
word count limits. The law is being
decided at ever increasing rates and,
as society and business grow more
complex, the law grows more complex.

Anyone wishing to provide com-
ments on the proposed amendments
to the appellate rules, whether
favorable, adverse, or otherwise,
must submit them electronically by
following the instructions at: http://
www.uscourts.gov/rulesandpolicies/rules/
proposed-amendments.aspx. Or those
wishing to comment may do so by
visiting “regulations.gov, Your Voice
in Federal Decision-Making”, and pro-
ceeding to this direct link: http://www.
regulations.gov/#!docketDetail;D=USC-
RULES-AP-2014-0002. All comments
must be submitted no later than
Tuesday, February 17, 2015. All
comments will be made a part of the
official record and available to the
public.
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